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1   NAME OF GUIDELINE 
 
This Guideline is known as the Blue Mountains City Council Development Assessment 
Administrative Discretion Guideline (“Guideline”). 

 

2   APPLICATION OF THE GUIDELINE AND COMMENCEMENT 
 
This Guideline applies to all staff members of Blue Mountains City Council (“Council”) who 
are proposing to make or actually make decisions for the Council relating to or in connection 
with the receipt, assessment and determination of development applications under the 
provisions of the Environmental Planning and Assessment Act 1979 (“EP&A Act”) and the 
Environmental Planning and Assessment Regulation 2000 (“EP&A Regulation”). The 
Guideline was endorsed by Council’s Executive Leadership Team in December 2018.  

3   PURPOSE 
 
The purpose of this Guideline is to help staff members of Council to whom the Guideline applies 
to exercise their discretion properly and lawfully when making decisions relating to or in 
connection with the receipt, assessment and determination of development applications and 
to ensure accountability and transparency in the decision-making process. 

 

4   INTRODUCTION 
 
Administrative law is largely concerned with the regulation of public bureaucracies such as 
local councils. The principles of administrative law apply to staff members of the Council who 
make decisions for the Council in connection with the receipt, assessment and determination 
of development applications under the provisions of the EP&A Act and the EP&A Regulation. 

 
In making such decisions, the decision-maker is usually required to apply their own judgement 
and discretion. Discretion exists when the decision-maker has the power to make a choice 
about whether to act or not act, to approve or not approve, or to approve with conditions. For 
example, when determining a development application, the decision- maker usually has a 
discretion to approve, approve with conditions or refuse the application.  That discretion must 
be  exercised  properly  and lawfully,  otherwise the validity of the decision may be challenged 
in Court proceedings and/or the decision- maker may be the subject of assertions of corrupt 
conduct. 

 

5 CIRCUMSTANCES WHERE ADMINISTRATIVE DISCRETION IS 
EXERCISED IN THE DEVELOPMENT APPLICATION PROCESS 
 
Staff members of the Council may be authorised to exercise administrative discretion at various 
stages of the development application process. Those stages may include but are not limited 
to: 

(a) Determining whether to reject a development application under clause 51 of the 
EP&A Regulation; 
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(b) Determining whether to allow a refund of fees when a development application is 
withdrawn; 

 
(c) Determining whether to request the applicant for development consent to provide 

additional information pursuant to clause 54 of the EP&A Regulation and determining 
what information to request; 

 
(d) Determining whether to agree to a development application being amended or varied 

by the applicant pursuant to clause 55 of the EP&A Regulation; 
 

(e) Determining, under section 4.16 of the EP&A Act, whether to: 
 

(i) grant consent  to  a  development  application,  either  unconditionally  or 
subject to conditions; or 

 
(ii)  refuse consent to a development application; 

 
(f) Review, under Division 8.2 of Part 8 of the EP&A Act, of: 

 
(i) a determination of an application for development consent; or 

 
(ii) an application for the modification of a development consent; or 

 
(iii) a decision to reject and not determine an application for development 

consent; 
 

(g) Determining whether it would be appropriate to require an existing building to be 
brought into total or partial conformity with the Building Code of Australia under clause 
94 of the EP&A Regulation when determining a development application to which that 
clause applies; 

 
(h) Determining whether the matters specified in the deferred commencement conditions 

of a deferred commencement consent are satisfied; 
 

(i) Determining  whether  to  grant  an  extension  of  the  period  after  which  a 
development  consent  lapses  pursuant  to  an  application  made  under  section 
4.54(1) of the EP&A Act; 

 
(j) Determining whether to modify a development consent on application being made by 

the applicant or any other person entitled to act on a consent under section 
4.55 of the EP&A Act; 

 
(k) Determining, in respect of a development that is the subject of a notice of 

voluntary surrender of a development consent, whether: 
 

(i)      so much of the development as has been carried out, has been carried out in 
compliance with any condition of the consent, or any agreement with the 
consent authority relating to the consent, that is relevant to that part of the 
development; and 
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(ii) that the surrender will not have an adverse impact on any third party or he 
locality; 

 
(l) Determining whether to revoke or modify a development consent under section 

4.57 of the EP&A Act. 
 

6 THE PRINCIPLES OF EXERCISING ADMINISTRATIVE DISCRETION 
WHEN MAKING DECISIONS IN THE DEVELOPMENT APPLICATION 
PROCESS 
 

It is not sufficient to exercise discretion to approve or refuse an application or to make 
other decisions relating to or in connection with the receipt, assessment and determination 
of development applications simply because it seems to be the right thing to do. 

 
When a decision that is to be made by a staff member requires the staff member to exercise 
discretion, the staff member must: 

 
(a) Act in good faith and for a proper purpose; 

(b) Comply with legislative procedures; 

(c) Consider only relevant considerations and ignore irrelevant ones;  

(d) Act reasonably and on reasonable grounds; 

(e) Make decisions based on supporting evidence; 
 

(f) Give adequate weight to a matter of great importance and not give excessive 
weight to a matter of no great importance; 

 
(g) Give proper consideration to the merits of the case; 

 
(h) Provide the person affected by the decision with procedural fairness; and 

 
(i) Exercise the discretion independently and not under the dictation of a third 

person or body; 
 

(j) Not handle or be involved in making decisions in respect of matters in which 
they have an actual or reasonably perceived conflict of interest. 

 

7 HOW SHOULD STAFF MEMBERS EXERCISE DISCRETIONARY 
POWERS? 
 
A staff member who is exercising discretion will ultimately need to make a judgement 
about the matter under consideration. 

 
Before exercising the discretion, the staff member must: 

 
(a) Ensure the decision to be made is within power 
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(i) Find the provisions of the EP&A Act and the EP&A Regulation that 
contain the power to make the decision. It is essential that the staff 
member identifies the specific provisions of the Act or Regulation containing 
the power to make a decision so that the staff member knows exactly what 
decision they are empowered to make. 

 
(ii) Pre-conditions to the exercise of power. Some of the powers in the 

EP&A Act and the EP&A Regulation, while they are discretionary, are 
subject to specific legislative restrictions which must be met before the 
power can validly be exercised. For example, before a development 
application may be determined, the consent in writing of the owner of the 
land to the making of the application is, subject to some limited exceptions, 
required by clause 49 of the EP&A Regulation. A development application 
is also required to be accompanied by documents specified in clause 50 of 
the EP&A Act. There may also be other pre-conditions to the exercise of 
discretion to determine a development application such as (but not limited 
to): 

 
• Notifying government agencies, approval bodies  (in  respect  of 

integrated development) and other people of the application; 
 

• Advertising the application; 
 

• Considering submissions received; 
 

• Obtaining from a relevant approval body, the general terms of any 
approval in respect of an integrated development; 

 
• Obtaining the concurrence of any relevant agency or person where 

such concurrence is required for the approval of the application. 
 

(iii)Delegated authority. If the legislation does not give a staff member direct 
power to make a decision for the Council relating to or in connection with   
the   receipt,   assessment   or   determination   of development applications, 
the staff member must hold the necessary delegation from the Council to 
make the particular decision. When the power to make a particular decision 
under the EP&A Act or EP&A Regulation is given to the Council the Council 
may delegate that power to the CEO of the Council who may then sub-
delegate the power to other staff members of the Council. The sub-
delegation of powers is set out in an instrument of delegation signed by the 
CEO and refers to particular staff positions and the particular powers in the 
EP&A Act and EP&A Regulation that are delegated to the occupants of 
those positions. Prior to the making of any decision, staff members must 
check the current version of the instrument of delegation to confirm that they 
are the occupant (either permanent or temporary) of an actual position 
referred to in the instrument of delegation, and that the decision to be made 
is within the scope of the power that the position has been given the 
authority to make. 

 
(b) Create and maintain records. It is essential that records are created simultaneously 

or as soon as practicable during the course of the decision making process about: 
 

• the issues that were taken into account in the decision making process and 
why; 

 
• the matters about which the decision maker is required to be satisfied and 

the opinion of the decision maker on those matters; 
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• the weight given to the evidence; 
 

• the reasons for the decision. 
 

(c) Identify the relevant matters that need to be established or considered. The 
relevant considerations may be expressly stated in a provision of the EP&A Act or 
EP&A Regulation or in an applicable State Environmental Planning Policy, Local 
Environmental Plan or Development Control Plan. 

 
(i) Matters  which  the  staff  member  is  expressly  required  to consider 

by the EP&A Act, EP&A Regulation, State Environmental Planning 
Policy, Local Environmental Plan or Development Control Plan. In 
some cases, the matters that must be considered in making a decision in 
respect of a particular application are specifically nominated. It is 
essential that all such matters are firstly  identified  so  that  they  can  be  
properly  considered  by  the decision maker. For example, section 4.15(1) 
of the EP&A Act requires the decision maker to take into consideration 
specified matters where they are of relevance to the development the 
subject of the development application. 

 
(ii) Matters  about  which  the  staff  member  is  required  to  be satisfied 

before making a decision. In some cases, the EP&A Act, EP&A 
Regulation or an applicable State Environmental Planning Policy or Local 
Environmental Plan specify matters about which the decision maker must 
be satisfied before being able to exercise the power to make a decision to 
approve an application. In those cases, unless and until the staff member 
forms the necessary opinion of satisfaction, the staff member cannot 
exercise the power to grant approval to the application. 

 
Where there is a requirement to be satisfied of a particular matter in order 
to have the power to make a decision, the staff member should identify in 
written reasons for the decision the matter required to be satisfied and 
indicate that they formed the opinion that the matter was satisfied and why 
they were so satisfied. Examples of situations where the decision maker 
needs to be satisfied of a specified matter before having jurisdiction to make 
a decision include: 

 
• Section  4.14  of  the  EP&A  Act  provides  that  development 

consent cannot be granted for the carrying out of development for 
any purpose (other than a subdivision of land that could lawfully be 
used for residential or rural residential purposes or development for 
a special fire protection purpose) on bush fire prone land unless the 
decision maker is satisfied that the development  conforms  to  
specified  matters  or  has  been provided with a certificate from 
a qualified consultant in bush fire risk assessment; 

 
• Section 4.54(2) of the EP&A Act requires the decision maker to be 

satisfied that the applicant has shown good cause in order to be 
able to grant an extension of the period after which a
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development consent lapses pursuant to an application made 
under section 4.54(1) of the EP&A Act; 

 
• In order to have the power to approve an application made 

under section 4.55(1A) and (2) of the EP&A Act to modify a 
development consent, the decision maker must be satisfied that 
the development to which the consent as modified relates is 
substantially the same development as the development for which 
the consent was originally granted and before that consent as 
originally granted was modified (if at all); 

 
• Where a request to review a determination of a development 

application is made under section 8.3 of the EP&A Act that includes 
amendments to the proposed development the subject of  the  
original  application,  the  decision  maker  must  be satisfied that 
the amended development is substantially the same development in 
order to have the power to conduct the review; 

 
• Where a request is made under clause 4.6 of Blue Mountains 

Local Environmental Plan 2015 to contravene a development 
standard, the decision maker must be satisfied that: 

 
(a) the applicant’s written request has adequately addressed the 
matters required to be demonstrated, those matters being: 

 
(i) that compliance with the development standard is 
unreasonable or unnecessary in the circumstances of the 
case; and 

 
(ii) that there are sufficient environmental planning 
grounds to justify contravening the development 
standard. 

 
(b) the proposed development will be in the public interest 
because it is consistent with the objectives of the particular 
standard and the objectives for development within the zone in 
which the development is proposed to be carried out. 

 
(iii)Broad unguided discretions. In some cases, the legislation does not 

specify the matters to be taken into account in making a decision. Where no 
matters are specified, it is important to consider the underlying purpose of 
the decision-making power and what factors might be relevant to achieving 
that purpose. An example of a broad unguided discretion is the power to 
determine whether to agree to a development application being amended 
or varied by the applicant pursuant to clause 55 of the EP&A Regulation. 
There are no matters listed in the clause that are required to be satisfied or 
considered in order to exercise the power. However, the power itself is 
limited to allowing an “amendment” or “variation”. If what is proposed cannot 
be properly characterised as an amendment or variation to the development 
application, the power under clause 55 would not be available 
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(d) Gather all relevant information. Before making a decision involving the exercise of 
discretion, it is necessary to gather relevant information in order to establish the 
facts. Some facts might be submitted with the application that has been made. 
Others might be obtained through inquiries or investigation. This may require the 
staff member to: 

 
• review documents; 

 
• request further information; 

 
• undertake a site inspection; or 

 
• seek specialist advice. 

 
(e) Observe the rules of procedural fairness. Procedural fairness requires that the 

person affected by the decision is given an adequate opportunity to make his or her 
case. While the applicant for development consent will be a person affected by a 
decision, third parties may also be affected. Any person whose interests may be 
adversely affected by the making of a particular decision should be given an 
opportunity to comment on any evidence or issues that may lead to the making of 
an adverse decision. Requirements for notification of particular development 
applications and modification applications are set out the in the EP&A Act, EP&A 
Regulation and applicable development control plans. If an application is amended, 
further notification may be required. 

 
(f) Make findings of fact based on evidence. Decisions should be based on facts. 

When making a decision that involves a finding of fact there must be sufficient 
evidence upon which that finding of fact may be reasonably based. Factual findings 
should be based on sufficient, relevant and reliable information. Each factual 
finding should be clearly recorded in writing when making the decision. 

 
(g) Evaluate the facts to make the decision and give all relevant facts and issues 

full and proper consideration and ignore any irrelevant considerations. When 
the staff member has determined the facts of a particular case, the staff member 
is required to give all relevant facts or issues full and proper consideration when 
making the decision and is to ignore any irrelevant considerations. Where the 
decision to be made is discretionary, there is no duty on the decision-maker to 
exercise their power in a particular way. No one matter or combination of matters is 
necessarily determinative in making a discretionary decision. However, when 
making a discretionary decision, the decision-maker must ensure that all relevant 
matters determined through the factual findings are considered and given 
appropriate weighting. 

 
(i) Irrelevant considerations. When making a decision a staff member must  

not  take  into  account  or  give  weight  to  matters  that  are irrelevant. A 
matter will be irrelevant where it lacks the necessary logical relationship with 
the decision being made or is specified as a matter that cannot be taken into 
account. If a matter is expressly mentioned in the EP&A Act, EP&A 
Regulation, State Environmental Planning Policy, Local Environmental Plan 
or Development Control Plan as a matter to which the decision maker must, 
or may, have regard, then it is a relevant consideration. 
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(h) Act for proper purposes and not in bad faith. When making a decision, a staff 
member must not seek to achieve a purpose other than the purpose for which the 
power to make a decision has been granted. Also, a decision must not be made in 
bad faith. For example, a decision made with the motivation to upset, or cause a 
loss to, a particular person for personal reasons, would be motivated by an improper 
purpose and be made in bad faith. 

 
(i) Act reasonably, act fairly and without bias. When making a decision, a staff 

member must, in all the circumstances, be reasonable. This means that the decision 
must not be arbitrary or capricious. The reasons for the decision must have some 
logical basis capable of being identified and sustained. While the weight to be given 
to particular matters is a matter for the decision- maker, there may be some cases 
where undue weight given to a particular matter, or matters, to the exclusion of all 
others, is unreasonable.  
A staff member also needs to act impartially and must not predetermine or pre-
judge matters. A staff member must keep an open mind and not reach a conclusion 
in respect of the decision to be made until all of the evidence has been gathered 
and assessed. A staff member should not speculate about the possible outcomes 
until all of the evidence has been gathered and the decision has been made.  
It is also essential that a staff member not be involved in making decisions in respect 
of matters in which they have an actual or reasonably perceived conflict of interest.  

(j) Give meaningful and accurate reasons for the decision 
 

It is important that people affected by decisions made by staff members are 
informed of the decision and the reasons for that decision. Reasons are the logical 
explanation for a decision and should refer to the factual findings and the 
information on which the findings are based. Failing to expressly refer to a factual 
finding may indicate a relevant matter was not considered. Justice Kirby said 
in Re Minister for Immigration and Multicultural and Indigenous Affairs [2003] HCA 
56: 

 
“The rationale of the obligation to provide reasons for administrative decisions 
is that they amount to a "salutary discipline for those who have to decide 
anything that adversely affects others".  They encourage "a careful examination 
of the relevant issues, the elimination of extraneous considerations,   and   
consistency   in   decision-making".   They   provide guidance for future like 
decisions. In many cases they promote the acceptance of decisions once 
made. They facilitate the work of the courts in performing their supervisory 
functions where they have jurisdiction to do so. They encourage good 
administration generally by ensuring that a decision is properly considered by 
the repository of the power. They promote real consideration of the issues and 
discourage the decision- maker from merely going through the motions. Where 
the decision effects the redefinition of the status of a person by the agencies of 
the State, they guard  against  the  arbitrariness  that  would  be  involved  in  
such  a redefinition without proper reasons. By giving reasons, the repository 
of public power increases "public confidence in, and the legitimacy of, the 
administrative process". 
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A written record should be made by the staff member who makes the decision 
that is signed by the staff member and includes: 

 
• the name of the staff member making the decision; 

 
• the date the decision was made; 

 
• the reasons for making the decision; 

 
• the evidence you relied on; 

 
• findings on material facts. 

 

8 SUMMARY OF THINGS TO BE CONSIDERED BY A STAFF MEMBER 
WHO IS MAKING A DISCRETIONARY DECISION 
 

Question Things to be considered 

Have you identified where the power to make 
the decision comes from? 

• Are  you  making  a  decision  under 
the    EP&A    Act    or    the    EP&A 
Regulation? 

 
• What are provisions of the EP&A Act 

and the   EP&A   Regulation   that 
contain the power to make the 
decision? 

Does the legislation give you any discretion 
in making your decision? 

• Do you have discretion? 
 

• If you have discretion, what are the 
boundaries of that discretion? 

Are you authorised to make the decision? • Does the legislation authorise you to 
make the decision? 

 
• If you are not authorised under 

legislation, have you been authorised 
by the person identified in the 
legislation? If so: 

 
- Has the CEO sub-delegated 

the power to make the decision 
to you or to the   position that 
you occupy at the Council? 

 
- Are there any limitations on 

the scope of the power that 
has been delegated to you or to 
the position? 

Are there any requirements or 
preconditions that need to be met before 

• What   are   the   pre-conditions   to 
making the decision? Examples of 
things   that   may   need   to   be 
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you can make a decision? considered are: 

 
- Has the application been validly 

made e.g. is owners consent to the 
making of the application required? 

 
- Does any government agency, 

approval body or other person 
need to be notified of the 
application? 

 
- Does the Application need to be 

advertised? 
 

- Have I considered submissions 
received? 

 
- Have I obtained the general terms 

of any approval in respect of an 
integrated development? 

 
- Have I obtained the concurrence of 

any   relevant   agency   or person 
where such concurrence is 
required for the approval of the 
application? 

Have you considered all relevant matters? • Are there matters expressly set out in 
in the EP&A Act, EP&A Regulation,   
State   Environmental Planning Policy, 
Local Environmental Plan or 
Development Control Plan that   need   
to be considered in making the 
decision? 

 
• Does the EP&A Act, EP&A Regulation, 

State Environmental Planning Policy, 
Local Environmental Plan or   
Development Control Plan set out any 
matter about which I am required to 
be “satisfied” before making a 
decision? If so, what are those matters 
and have I recorded in writing my 
opinion on those matters? 

 
• If  the legislation does  not  specify 

any matters   to   be   taken   into 
account in making a decision, what is 
the underlying purpose of the decision-
making power and what factors might    
be    relevant    to achieving that 
purpose? 
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• Am I taking into account only relevant 
matters in making the decision and   
ignoring irrelevant matters? 

Do I have all relevant information? • What information do I need in order to 
establish the facts? 

Am I acting fairly in making the decision? • Have I provided the person affected by 
the decision an opportunity to 
respond to all issues or factual 
allegations that have come up 
during the decision making process? 

 
• Am I acting reasonably, impartially 

and without bias? 
 

• Do I have any actual or reasonably 
perceived conflict of interest in the 
matter? 

 
• Does the legislation impose any 

additional fairness requirements, 
such as a formal hearing or issuing a 
notice? 

Have  I  recorded  my  reasons  for  the 
decision  and  informed  the  persons affected? 

• Have I made a written record during 
the course of the decision making 
process about: 

 
- the issues that were taken into 

account in the decision making 
process and why? 

 
- the matters about which I am 

required to be satisfied and my 
opinion on those matters? 

 
- the weight given to the 

evidence? 
 

- the reasons for the decision? 
 

• Have I told the affected person(s) 
what decision is and advised them of 
any rights they have to apply for review 
or to appeal? 
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